






































































































































































































































































































































































































































































































































































































































































































































































































































































































































(訳注) 本稿は、2005年２月にカリフォルニア大学バークレー校 Sho Sato Program主催で行
われたシンポジウム “Emerging Concepts of Rights in Japanese Law”における共著者によ
る報告に加筆し、同シンポジウムの報告書として出版された Emerging Concepts of Rights in
 
Japanese Law,edited by Harry N.Scheiber and Laurent Mayali（Berkeley:The Robbins
 






(３) David H.Bayley,Forces of Order : Policing Modern Japan (1991);Daniel H.Foote,
“The Benevolent Paternalism of Japanese Criminal Justice.”California Law Review.80
(2)(1992), 317-390;John O. Haley,Authority without Power : Law and the Japanese
 
Paradox (1991).
(４) David T.Johnson,The Japanese Way of Justice: Prosecuting Crime in Japan (2002),
280.
(５) Futaba Igarashi,“Crime,Confession and Control in Contemporary Japan,”Law in
 
Context 2 (1984), 1-30;Takeo Ishimatsu, “Are Criminal Defendants in Japan Truly
 
Receiving Trials By Judges,”(translated by Daniel H.Foote),Law in Japan 22(1989),143
-153;Setsuo Miyazawa,Policing in Japan :A Study on Making Crime(1992);山口宏『司
法腐敗』（1999）。
(６) Ryuichi Hirano,“Diagnosis of the Current Code of Criminal Procedure,”(translated
 
by Daniel H.Foote),Law in Japan 22(1989),129-142.
(７) Johnson,The Japanese Way of Justice, supra note4;トーマス・ヴァイゲント「日本の
刑事弁護に対するドイツ法の観点からのコメント」ジュリスト1148号（1999）193-197;
Antonie Peters, “Some Comparative Observations on the Criminal Justice Process in
 
Holland and Japan,”Journal of the Japan-Netherlands Institute4(1992),247-294.
(８) Frank K.Upham,Law and Social Change in Postwar Japan (1987);Mark L.Ramseyer
 
and Minoru Nakazato,Japanese Law:An Economic Approach (1999);Eric A.Feldman,
The Ritual of Rights in Japan : Law, Society, and Health Policy(2000).
(９) Stephan M.Salzberg,Review of Eric Feldman’s The Ritual of Rights in Japan.Law
 
and Politics Book Review 10(10)(2000),573-576.
(10) Foote,“Benevolent Paternalism”,supra note3;Johnson,The Japanese Way of Justice,
supra note4.
(11) Malcolm M.Feeley and Setsuo Miyazawa,eds.,The Japanese Adversary System in
 
Context : Controversies and Comparisons (2002).
(12) Foote,“Benevolent Paternalism”,supra note3.
(13) Masayuki Murayama,“The Role of the Defense Lawyer in the Japanese Criminal
 
Process,”in The Japanese Adversary System, supra note11,42-66.
(14) 憲法38条、浜田寿美男『自白の研究』（1992年）32頁。
(15) Daniel H.Foote,“Confessions and the Right to Silence in Japan,”Georgia Journal of
 
International and Comparative Law21(1991):415-488;Miyazawa,Policing in Japan,supra
 
note5.
(16) Takashi Takano,“The Miranda Experience in Japan,”in The Japanese Adversary
 
System,supra note11,128-139.
(17) Satoru Shinomiya,“Adversarial Procedure without a Jury:Is Japan’s System Adver-




(19) Johnson,The Japanese Way of Justice, supra note4.
(20) Shinomiya,“Adversarial Procedure.”,supra note17.
(21) Malcolm M.Feeley,“The Bench, the Bar,and the State:Judicial Independence in
 





(24) Tatsuya Ota,Victims and Criminal Justice:Asian Perspective(2003).
(25) Johnson,The Japanese Way of Justice, supra note4,279.
(26) Johnson,The Japanese Way of Justice, supra note 4.;David T. Johnson,“Criminal
 
Justice in Japan,”in Daniel H.Foote,ed.,Law in Japan : Into the Twenty-First Century
(Seattle,forthcoming).






に従う。（Alan Dershowitz,Rights From Wrongs: A Secular Theory of the Origins of
 
Rights (2004),81).「権利の政治学（the politics of rights）に関しては、Stuart A.Schein-













































(59) David T.Johnson,“Police Integrity in Japan.”In Carl B.Klockars,Sanja Kutnjak
 
Ivkovic,and M.R.Haberfeld,eds.,The Contours of Police Integrity(2004),130-160.
(60) Jerome Skolnick,Justice without Trial :Law Enforcement in a Democratic Society,3?
ed.,(1994).
(61) Takeo Ishimatsu,“Criminal Defendants in Japan,”supra note5,143-153.
(62) 下村幸雄『刑事司法を考える―改善と改革のために』（1992）76頁。
(63) David H.Bayley,Forces of Order, supra note,3.
(64) Johnson,“Police Integrity in Japan.”,supra note59.
(65) Jose Maria Maravall and Adam Przeworski,eds.,Democracy and the Rule of Law
(2003).
(66) 伊藤栄樹『検事総長の回想』（1992）137頁。
(67) Setsuo Miyazawa,Policing in Japan, supra note5,225.
(68) Daniel H.Foote,“Confessions and the Right to Silence.”,supra note15,415-488.




(71) Koichi Iitake,“Accord Made on Police Reforms,”Asahi News,March 17(2000).
(72) Samuel Walker,Police Accountability: The Role of Citizen Oversight (2000).
(73) Walter L.Ames,Police and Community in Japan (1981).
(74) Ryuichi Hirano,“Diagnosis of the Current Code”, supra note 6;Takeo Ishimatsu,
“Are Criminal Defendants in Japan”, supra note 5;浜田寿美男『自白の研究』前掲注14;
Takashi Takano,“The Miranda Experience in Japan”,supra note16;Daniel H.Foote,
“Confessions and the Right to Silence”,supra note15;Daniel H.Foote,“The Benevolent
 
Paternalism”,supra note3;David T.Johnson,The Japanese Way of Justice,supra note4.
(75) David T.Johnson,The Japanese Way of Justice, id.
(76) Mainichi Daily News,February18,2001.
(77) Setsuo Miyazawa,Policing in Japan, supra note5,161.
(78) 浜田前掲注14．




(82) Richard A.Leo,“Miranda,Confession,and Justice:Lessons for Japan?”,in Feeley
 
and Miyazawa,eds.,The Japanese Adversary System,200-219.
(83) 司法制度改革審議会意見書51頁。
(84) Bent Flyvbjerg,Rationality and Power : Democracy in Practice(1998).





(87) Christopher Aldous, The Police in Occupation Japan : Control, Corruption, and
 
Resistance to Reform (1997).
(88) Stacey Steele,Review of Malcolm M.Feeley and Setsuo Miyazawa’s The Japanese
 
Adversary System in Context. Japanese Studies (August,2004),1-4.
(89) Robert A.Kagan,Adversarial Legalism :The American Way of Law(2001);David T.
Johnson,2002,The Japanese Way of Justice, supra note4.
(90) John Langbein,“Torture and Plea Bargaining,”University of Chicago Law Review46
(1978),3-22.宇川春彦前掲注80。
(91) Robert A.Kagan,supra note89,86.
(92) 三井誠「検察官の起訴猶予裁量―その訴訟的及び比較法制的考察」神戸法学雑誌21巻１号
（1971年）31-96頁 ;Daniel H.Foote,“The Benevolent Paternalism”supra note3;David T.
Johnson,The Japanese Way of Justice, supra note4.
(93) John Braithwaite,Restorative Justice and Responsive Regulation (2002).われわれはま
た、日本の刑事司法における改革が、司法制度を、「より高度な正義の達成を可能にする」と
言われる「応答的法」responsive lawよりも「自律的法」autonomous lawに向かわせるの
か、疑問を持っている（Philippe Nonet and Philip Selznick,Law and Society in Transi-




があるのかもしれない（Philippe Nonet and Philip Selznick,id.,18）。
(94) Charles R.Epp,The Rights Revolution : Lawyers, Activists and Supreme Courts in
 
Comparative Perspective(1998),197.
(95) Setsuo Miyazawa,“The Politics of Judicial Reform in Japan:The Rule of Law at
 










(96) Bent Flyvbjerg,Rationality and Power : Democracy in Practice(1998),234.
(97) Robert Putnam,Making Democracy Work: Civic Traditions in Modern Italy(1993),
17.
(98) Iwao Sato,“Judicial Reform in Japan in the1990s:Increase of the Legal Profession,
Reinforcement of Judicial Functions and Expansion of the Rule of Law,”Social Science
 
Japan Journal.5(1)(2002),72.
(99) Kohei Nakabo,“Judicial Reform Must Pursue Public Interest,”International Herald
 
Tribune,July18,2002.
早法83巻１号（2007）202
